
ARIZONA CORPOR,?TION CObIMISSlON 

DATE: July 9, 2001 
. ... 1 .  

DOCKET NO: RR-02635B-01-0374 

TO ALL PARTIES: 

Enclosed please find the recommendation of A4dministrative Law Judge Marc E. Stern. 
The recommendation has been filed in the form of an Order on: 

BURLINGTON NORTHEFU4 AND SANTA FE RAILWAY COMPANY 
(AT-GRADE) 

Pursuant to A.A.C. R14-3-110(B), you may file exceptions to the recommendation of 
the Administrative Law Judge by filing an original and ten ( I  0) copies of the exceptions with 
the Commission's Docket Control at the address listed below by p.m. on or before: 

JULY 18,2001 

The enclosed is NOT an order of the Commission, but a recommendation of the 
Administrative Law Judge to the Commissioners. Consideration of this matter has tentatively 
been scheduled for the Commission's Working Session and Open Meeting to be held on: 

JULY 24 AND JULY 25,2001 

For more information, you may contact Docket Control at (602)542-3477 or the Hearing 
Division at (602)542-425 0. 
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N THE MATTER OF THE APPLICATION OF 
THE CITY OF PHOENIX TO UPGRADE A 
ZROSSING OF THE BURLINGTON NORTHERN 
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BEFORE THE ARIZONA CORPORATION COMMISSION 

VILLIAiM A. MWDELL 
CHAIRMAN 

IM IRVIN 
COMMISSIONER 

4ARC SPITZER 
COMMISSIONER 

1 OPINION AND ORDER 

)ATE OF HEARING: June 12,2001 

’LACE OF HEARING: Phoenix. Arizona 

W3SIDING ADMINISTRATIVE 
,AW JUDGE: Marc E. Stern 

iPPEARANCES : Mr. Divinti M. Williams, Staff Attorney, Legal 
Division, on behalf of the Utilities Division of the 
Arizona Corporation Commission. 

BY THE CONlMISSION: 

On May 2, 2001, the City of Phoenix (“City”) submitted to the Arizona Corporation 

Zommission (“Commission”) a request for an Opinion and Order for the approval of an agreement 

3etween the City and the Burlington Northern and Santa Fe Railway Company (“Railway”) to 

upgrade the Railway’s crossing at the southeast side of Xth Avenue, Phoenix, Arizona, at milepost 

188.23 (“Application”). 

On May 8, 2001, by Procedural Order, the Application was set for a hearing on May 24, 2001 

and the City was ordered to notify any interested party of the Application and the hearing. 

At the outset of the proceeding on May 24, 2001, the witness for the Commission’s Utilities 

Division indicated that the City had failed to provide certification of notice to the Railway and any 

other interested party of the proceeding by providing them with a copy of the application and the 

Commission’s Procedural Order. Subsequently, the proceeding was continued by Procedural Order 

and rescheduled for hearing on June 12,2001, with proper notice to be provided by the City. 

On June 1 1, 200 1, the City filed certification that notice had been provided pursuant to the 

S \Hearing\Marc!Opinlon Orders\burlIngtonO 10371 doc 1 
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:rms of the Procedural Order. 

On June 12,2001, a full public hearing was held before a duly authorized Administrative Law 

udge of the Commission at its offices in Phoenix, Arizona. At the conclusion of the hearing, the 

latter was taken under advisement pending submission of a Recommended Opinion and Order to the 

:ommission. 

* * * * * * * * * * 

Having considered the entire record herein and being fully advised in the premises, the 

:omiss ion  finds, concludes, and orders that: 

FINDINGS OF FACT 

1. On May 2, 200 1, the City filed an Application in which it requested an Opinion and 

lrder from the Commission with respect to an agreement between the City and the Railway for the 

ipgrade of a crossing by widening the crossing by eight to ten feet on the southeast side of 35th 

lvenue at the intersection with Grand Avenue, Phoenix, Arizona, at milepost 188.23. 

2. On May 25, 2001, the City provided notice by registered U.S. mail of the Application 

ind hearing thereon. 

3. 

4. 

A hearing was held as scheduled on June 12,2001. 

The Application provides for the City to fund the widening of the southeast side of 

3 j t h  Avenue at Grand Avenue and to relocate the automatic flashing light signal. 

5. Staff testified that the cost apportionment for the installation of the crossing upgrade 

1s provided in the Application was proper. 

6. Staff has recommended that the Application be approved. 

CONCLUSIONS OF LAW 

1. The Commission has jurisdiction over the parties and over the subject matter of the 

Application pursuant to Article XV of the Arizona Constitution and A.R.S. $ 5  40-336, 40-337 and 

40-337.01. 

2. 

3. 

Notice of the Application was provided in accordance with the law. 

Installation of the crossing upgrade is necessary for the public’s convenience and 

safety. 
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4. 

5 .  

The Application should be approved as recommended by Staff. 

After the widening of the crossing, the Railway should maintain the crossing in 

ccordance with A.A.C. R14-5-104. 

ORDER 

IT IS THEREFORE ORDERED that the City of Phoenix’s Application is hereby approved. 

IT IS FURTHER ORDERED that the Burlington Northern and Santa Fe Railway Company 

hall complete the crossing upgrade as described in the Application within fifteen months from the 

ffective date of this Decision. 

IT IS FURTHER ORDERED that the Burlington Northern and Santa Fe Railway Company 

hall notify the Commission, in writing, within ten days of both the commencement and the 

ompletion of the crossing upgrade, pursuant to A.A.C. R14-5-104. 

IT IS FURTHER ORDERED that upon completion of the crossing upgrade, the Burlington 

qorthern and Santa Fe Railway Company shall maintain the crossing in compliance with the A.A.C. 

(14-5- 104. 

IT IS FURTHER ORDERED that this Decision shall become effective immediately. 

BY ORDER OF THE ARIZONA CORPORATION COMMISSION. 

ZHAIRMAN COMMISSIONER COiMMISSIONER 

IN WITNESS WHEREOF, I, BRIAN C. McNEIL, Executive 
Secretary of the Arizona Corporation Commission, have 
hereunto set my hand and caused the official seal of the 
Commission to be affixed at the Capitol, in the City of Phoenix, 
this day of ,2001. 

BRIAN C. McNEIL 
EXECUTIVE SECRETARY 

DISSENT 
MES:mlj 
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SERVICE LIST FOR: 
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BURLINGTON NORTHEKY AND SANTA FE 
RAILWAY COMPANY 
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,aura Fritschi 
'roj ect ManagedStreet Transportation Department 
200 West Washington Street, Fifth Floor 
'hoenix, AZ 85003 

>any Delaney 
'roject Engineer 
3NSF Railway Company 
1624 First Street NW 
ilbuquerque, NM 87102-1538 

7hristopher Kempley, Chief Counsel 
,egal Division 
9RIZONA CORPORATION COMMISSION 
1200 West Washington Street 
'hoenix, Arizona 85007 

leborah Scott, Director 
Jtilities Division 
4RIZONA CORPORATION COMMISSION 
1200 West Washington Street 
'hoenix, Arizona 85007 


